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UNITED STATES OF AMERICA

AMENDED RULING

Petitioner Sangwoo Pak, acting pro se, filed amotion to vacate, set asde, and correct his
sentence, pursuant to 28 U.S.C. 8 2255. Pak bases his motion on multiple grounds, most of which
relate to the adleged ineffectiveness of histria counsd. For the following reasons, Pak’s maotion is

denied.

Procedura Posture

On July 13, 2000, Pak pleaded guilty to the interstate kidnaping of Heechul Kwon. On
February 26, 2001, this court sentenced Pak to 48 months' imprisonment, three years supervised
release, and a mandatory $100 specia assessment. Pak gppealed this sentence to the Second Circuit
on the grounds that the court erred when it denied his request for a downward departure based on
aberrant conduct. Specificaly, Pak argued that this court failed to apply the relevant legd standard in

Zecevic v. United States Parole Commission, 163 F.3d 731 (2d Cir. 1998), by giving dispositive

weight to the factor of planning and virtualy ignoring other factors weighing in Pak's favor. According



to Pak, this court actudly applied the “ spontaneity” test rejected in Zecevic insteed of applying

Zecevic's “totality of the circumstances’ test. See Zecevic, 163 F.3d at 734-36. Ultimately, the
Second Circuit held that it was without jurisdiction to hear an gpped on the downward departure

because “the sentencing court made no error of law.” United Statesv. Pak, 29 Federa. Appx. 666,

668, 2002 WL 226399 (2d Cir. 2002). Pak then filed this petition to vacate and set aside his
conviction and sentence on the ground, inter dia, that he was disadvantaged by the ineffective

asdglance of counsd.

Standard of Review

It iswell settled that collaterd relief under 28 U.S.C. § 2255 is an extraordinary remedy. Hill
v. United States, 368 U.S. 424, 428 (1968). “An error that may justify reversal on direct appea may

not necessarily support a collaterd atack on afina judgment.” United Statesv. Addonizio, 442 U.S.

178, 184 (1979). Accordingly, section 2255 rdlief is available only for “congtitutiond error, alack of
jurisdiction in the sentencing court, or an error of law that congtitutes a fundamenta defect which

inherently results in a complete miscarriage of justice” Hardy v. United States, 878 F.2d 94, 97 (2d

Cir. 1989) (internd citations omitted). The stringency of this standard is consonant with “the profound

importance of findity in crimina proceedings” Strickland v. Washington, 446 U.S. 668, 693-94

(2983).
In consdering clams that a defendant was deprived of effective assstance of counsd in
preparing his case, there is a strong presumption that “counsdl’ s conduct falls within the wide range of

reasonable professiond assistance.” Strickland, 466 U.S. at 689. Unsupported alegations by a



defendant are insufficient to rebut this strong presumption, because such alegations would erode the
role of defense counsd inthe crimind judtice sysem. 1d. Thus, to prevail on a motion supported by a
clam of ineffective assstance of counsd, the defendant must show that defense counsd’ s performance
“fell below an objective stlandard of reasonableness, and that he was prejudiced by counsdl’ s deficient

actsor omissons.” United Statesv. Guevara, 277 F.3d 111, 127 (2d Cir. 2001) (quoting Strickland

v. Washington, 466 U.S, 668, 687-88 (1984)).

Discusson

Procedurd Bar to Habeas Review

When this petition wasfirg briefed, prior to the Supreme Court’s April 2003 ruling in Massaro
v. United States, 123 S. Ct. 1690 (2003), the government contended that Pak was proceduraly barred
from raising hisineffectiveness of counsdl claimsin a section 2255 petition because these clams were
not raised on direct gpped. Generaly, the procedura bar doctrine does not apply to claims of

ineffective assstance of counsdl. See Johnson v. United States, 313 F.3d 815, 817 (2d Cir. 2002).

However, under Billy-Eko v. United States, 8 F. 3d 111, 114 (2d Cir. 1993), a narrow exception to

this generd rule existed in aminority of federd circuits, including the Second Circuit. In this narrow
category of cases defined by Billy-Eko, the petitioner was required “to show cause for not bringing the
ineffective assstance claim on direct gpped, and prgudice resulting therefrom.”  Billy-Eko, 8 F.3d at
115.

In April 2003, the Supreme Court specificaly abrogated Billy-Eko, holding that “fallure to raise

an ineffective-ass stance-of-counsel claim on direct gpped does not bar the claim from being brought in



alater, appropriate proceeding under 8 2255.” Massaro v. United States, 123 S. Ct. 1690, 1696
(2003). AsMassaro ingructs, the fact that Pak did not raise his ineffective assstance clam on direct
appeal does not bar him from raising such aclam in a section 2255 petition. Accordingly, this court

will now address the merits of Pak’s clams.

Review on the Merits of Pak’s Clams

1. Ineffective Assgtance of Counsdl Clams

A petitioner chalenging his conviction on the basis of ineffective assstance of counsd bearsthe
heavy burden of “demongtrat[ing] that counsdl’ s performance ‘fell below an objective standard of

reasonableness.”” United States v. Atherton, 846 F. Supp. 170, 173 (D. Conn. 1994) (quoting

Strickland v. Washington, 466 U.S. 668, 688 (1984)). Because of the difficulties inherent in making

such an evauation, a court must indulge a strong presumption that counsd's conduct fals within the
wide range of reasonable professona assistance; that is, the defendant must overcome the presumption
that, under the circumstances, the chdlenged action “might be consdered sound trid drategy.” 1d. at

689 (quoting Michd v. Louisana, 350 U.S. 91, 101, (1955), reh’g denied, 350 U.S. 955 (1956)).

Additionally, a petitioner must establish that counse’ s error actudly pregjudiced his defense. |d. at 694.
Indeed, “[t]he benchmark of judging any claim of ineffectiveness must be whether counsd’s conduct so
undermined the proper functioning of the adversarid process that the trid cannot be relied on as having
produced ajust result.” 1d. at 686.

Here, Pak clamsthat his counsd was ineffective in faling to bring more witnesses to the

sentencing, in falling to argue for a continuance of sentencing proceedings in order to dlow the victim to
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attend, in failing to object to proof of planning set forth in the presentence report, in admitting that Pak
planned the crime, in failing to investigate and present evidence regarding petitioner’ s mentd and
psychologica disorder at the time of sentencing, in ddaying the initiation of pleadiscussons, in falling to
object to the points Pak received for acceptance of responsbility, and in falling to argue for a

downward departure. All of these claims are without merit and have resulted in no prejudice to Pak.

A. Trial Counsdl’s Failure to Bring Additional Witnesses to Sentencing

Pak contendsthat histrial counsd erred in failing to bring more witnesses to speak on Pak’s
behdf at the sentencing proceeding. At sentencing, Reverend Samuel Lee, Pak’ s pastor, spoke on his
behdf, asdid Mr. Wonjun, afelow parishioner a the Korean Central Church, and Julia Pak, Pak’s
gger. All three presented to the court information regarding their positive experiences with Pak and his
cultural and religious upbringing. All three witnesses were extremdly effective in portraying Pek asa
hardworking, rdigiousindividuad. Peak has presented no information suggesting that additiond witnesses
probably would have been effective in persuading this court to impose a lesser sentence. To the
contrary, in this Stuation, additiona witnesses would have been redundant and would have
unnecessarily prolonged the sentencing proceeding. Thus, histrid counsd’s decison to limit the

number of witnesses to three did not cause Pak prgudice.

B. Trial Counsdl’s Failure to Postpone Sentencing
Pak dso contends that histrid counsd erred by failing to request a continuance of sentencing in

order to secure the victim'stestimony. Tria counsd’ sfailure to request a continuance is not grounds



for collaterd rdief here. Under no circumstances would the court have granted a continuance soldy for
the purpose of dlowing the victim to appear. To do so might have resulted in the victim feding unduly
pressured to attend the sentencing in order to testify on behdf of Pak. Because this court would not
have granted a continuance under such circumstances, Pak has suffered no prgudice as aresult of trid
counsdl’ s decision not to request a continuance.
C. Trial Counsel’s Failure to Object to Proof of Planning

Pak argues that histria counsd was ineffective in failing to object to the proof of planning set
forth in the presentence report (“PSR”). Pak aso contends that trial counsdl erred in admitting the
planning aspect of the crime without Pak’ s consent. Both of these clamslack merit. There was ample
evidence to suggest that considerable planning had been necessary for the execution of Pak’ s offense.?
Indeed, the evidence of the planning aspect of the crime was so overwhelming that to object to its
incluson in the PSR would have led to aloss of credibility for trid counsd. Trid counsd’ s decison to
be forthcoming about the planning aspect of the crime was reasonable under the circumstances. If trid
counsdl had denied the planning aspect of the crime, as Pak suggests he should have, Pak’ s factud
acceptance of responghility could have been jeopardized. It iswdl settled that such “[&]ctions or
omission that might be considered sound trid strategy do not condtitute ineffective assistance of counsdl.

Keiser v. New York, 56 F.3d 16, 18 (2d Cir. 1995).

! The record reflected that Pak sought information about his prospective victim; familiarized
himsdlf with the victim’s neighborhood; conducted survelllance of the victim; participated in afirearm
training course a the Massachusetts Indtitute of Technology; obtained and used adisguise, leg irons,
hand cuffs, and apistol in order to gpprehend his victim; acquired and used a disguise; concocted a
ruse to lure the victim to him; and loaded the wegpon and lay in wait for the victim.
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D. Investigation and Presentation of Evidence Regarding Mental and
Psychological Disorder

Pak arguesthat trid counsd failed to conduct a thorough investigation regarding his
psychologica condition, his family history of mentd ingtability, and his culturd background. Pak
presents no evidence to subgtantiate this claim, and instead makes conclusory assertions regarding tria
counsd’sdleged failings. It iswell settled that “ undetailed and unsubstantiated assertions that counsd
failed to conduct a proper investigation have consstently been hed insufficient to satisfy ether

Strickland prong.” Polanco v. United States, 2000 WL 1072303, *10 (S.D.N.Y. Aug. 3, 2000); see

aso Madarikan v. United States, 1997 WL 597085, *1 (E.D.N.Y. Sept. 24, 1997).

Prior to sentencing, Pak underwent two court-ordered psychological evauations, aswell asan
evauation performed by his own psychologist. The evauations assessed Pak’ s psychologica and
mental state with specific attention to the manner in which Pak’s cultural background affected his
psychologicd state and actions. The court was provided with dl of thisinformation prior to sentencing.

Indeed, trid counsdl noted at sentencing that “it's pretty well established ... that this was afeding that
perhaps was born out of hisfeding of honor or pride that is somewhat cultural.” Tr. Sentencing at pp.
8-9. Pak’strid counsd made reasonable efforts to inform the court of Pak’s psychologica state and
the manner in which that state was influenced by Pak’ s Korean culture. Accordingly, there is no merit
to Pak’ s unsubstantiated claims that tria counsd failed to adequately investigate and present information

concerning his psychological and mentd Sate.

E. Failureto Initiate Plea Discussions



Pak contends that histria counsd was ineffectivein failing to initiate plea bargain negotiations
earlier in the prosecution. Pek further contends that this alleged error resulted in his receiving a two,
rather than three, point reduction for acceptance of responsibility. Pak further contends thet tria
counsel erred in not objecting to the two-point reduction. Pak clamsthat if he has been offered aplea
agreement earlier in the process, he would have accepted it. Had he pled earlier, he would have been
eligible for athree-point reduction for acceptance of responsibility, pursuant to section 3E1.1(b)(2) of
the Sentencing Guiddines. Because plea negotiations were initiated on the morning of jury selection,
Pak only recelved a two-point reduction, reflecting the fact that the government had been required to
prepare the case for jury trid.

Under such circumstances, if Pak were able to “show that there is a reasonable probability that,
but for counsd’ s unprofessiond errors, the result of the proceeding would have been different,”

Strickland v. Washington, 466 U.S. at 694, he would have a viable ineffective asd stance of counsdl

clam. Here, however, there is no reasonable probability that the sentence imposed would have been
different had trid counsd initiated plea negotiations earlier. If pleadiscussons had been initiated earlier,
and a plea agreement accepted, Pak would have received a three-point reduction for acceptance of
respongbility and would have been subject to a guiddine range of 41 - 51 months. With a two-point
reduction, he was in the 46 - 57 months guideline range. Ultimately, this court imposed a sentence of
48 months’ incarceration.

This court’s determination of Pak’ s sentence was by no means mechanica. Indeed, Pak’'s
sentence was carefully considered and was intended to reflect the nature of his offense, aswell asthe

four purposes of sentencing — punishment, incgpacitation, deterrence, and rehabilitation of the



defendant. Pak’s sentence was not tied to the low end of the applicable guidelinerange. Looking a
the totdity of the circumstances, this court tallored Pak’ s sentence to fit his crimina history and the
seriousness of the crime underlying his conviction. Had Pak been subject to the lower guiddine range,
this court still would have imposed a sentence of 48 months' incarceration in order to reflect the

sariousness of the crime and Pak’ s circumstances.  Cf. Johnson v. United States, 313 F.3d 815, 818

(holding that, based on the record on appeal and the court’ s statement that the defendant would be
given the “minimum” sentence alowed, there was a reasonable probability that, but for counsd’s error,

the defendant would have received a different sentence).

F. Failureto Argue for a Downward Departure

Pak aso contends that histrid counse erred in failing to argue for a downward departure
based on sections 5K2.10 and 5K2.11 of the United States Sentencing Guidelines. Section 5K2.10
provides that a downward departure may be available in Stuations where “the victim’s wrongful
conduct contributed significantly to provoking the offense behavior.” U.S.S.G. § 52K.10. Section
52K .11 provides that a downward departure may be appropriate in circumstances where the
“defendant may commit a crime in order to avoid a perceived greater ham.” U.SS.G. § 52K.11. Pak
argues that downward departures based on these provisions would have been appropriate in his case
because: (1) his offense was mativated by the victim's sexud abuse of Pak’s girlfriend, and (2) his use
of afirearm and an isolated location in executing the offense was intended to minimize the risk to himsdlf
and any innocent bystanders. Under either section, Pak’s clams do not warrant collaterd relief.

It isunlikely that section 5K2.10 contemplates the sort of conduct presented inthiscase. Asa



threshold matter, section 5K2.10 seems to contemplate conduct by the victim that is directed towards

the defendant, rather than towards athird party. See Koon v. United States, 518 U.S. 81 (1996);

United States v. Pagter, 173 F.3d 206 (3d Cir. 1999). Here, the victim’'s conduct was directed

towards Pak’ s girlfriend, not towards Pak himsdalf. Moreover, the term “provoking”, as used in section
5K 2.10, appears to contemplate conduct that is closer, temporally, to the defendant’ s offense

conduct.? See United States v. Paster, 173 F.3d 206 (3d Cir. 1999). Here, the victim’s wrongful

conduct towards Pak’ s girlfriend occurred years earlier, thereby mitigating its provoking effect. Section
5K 2.10 requires that, in reviewing arequest for a downward departure, the court take into
condderation the Sze and strength of the victim and other physical characterigtics in comparison with
that of the defendant. Such considerations suggest that section 5K2.10 is intended to address the
immediacy of the threat or provocation posed by the victim to the defendant a or about the time of the
offense conduct. A departure under section 5K2.10, therefore, might be appropriate when the
defendant’ s conduct was areflexive, impulsve reaction to the victim’'s conduct. Here, the victim’'s
conduct was remote in time to Pak’ s offense conduct. Pak’ s conduct can not be considered areflexive
response, but rather, was a premeditated act of revenge. Under such circumstances, a downward
departure under section 5K2.10 would have been inappropriate.

Pak’s claim that histrid counsel should have argued for a downward departure under section

5K2.11 isequaly unavailing. There was ample evidence to suggest that Pak’ s use of afirearm and a

2 As defined in the Random House Webster’ s Unabridged Dictionary (2d ed. 1998),
“provoke’ means. 1. to anger, enrage, exasperate, or vex; 2. to gtir up, arouse, or cal forth (fedlings,
desires, or activity); 3. toincite or stimulate (a person, animd, etc.) to action.
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secluded location was not intended to protect himsalf and bystanders, but rather to ensure that he
would be able to successfully execute the crime undetected. Under the circumstances, it was entirely
reasonable for trid counsal not to argue for a downward departure based on section 5K2.11.
Accordingly, Pak’s dam that he is entitled to collaterd relief on the basis of histrid counsd’sfalureto

argue for downward departures under these two sections is unwarranted.

2. Rue32Clams
Pak aso contends that this court failed to comply with Rule 32(a)(1)® because it failed to afford

Pak an opportunity to address the court before determining atentative sentence. Inraisng his
chalenge, Pak refers to an excerpt from the transcript of the sentencing proceeding, which reads as
follows

What I'd like to do firg off isturn to the question of downward

departure and argue that, get that out of the way, and then move

on more generdly based upon rulings of the court to figure out where

we ought to go with sentencing, and at that time counsd will be

permitted to make a generd statement. Mr. Pak, you' |l be permitted

to make any statement you' d like to make, and it's my intention to give

you my tentative sentence and then permit you again a chance to object

or to make further argument if you would like.
Tr. Sentencing p. 6, 1115-23. Pak’s chalenge appears to be based on an understandable, though
erroneous, reading of the transcript. At sentencing, this court addressed Pak and stated that he would

be permitted to speak on his own behalf after discussion of the downward departure issue. Instead of

3 |t appears that the section to which Pak intends to refer is actudly Fed. R. Crim. P.
32())(4)(ii).
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inserting aperiod after the word “make,” thereby ending the sentence, the court reporter inserted a
comma, continuing the sentence to include the court’ s statement to the counsd, which advised them that
it was “my intention to give you [both counsd] my tentative sentence and then permit you again a
chance to object or to make further argument if you would like.” This transcription decison makesit
appear as though the court addressed Pak, advised him that he would be given a chance to speak, and
then advised him that he would be given a second opportunity to “object or make further argument”
after the court stated the tentative sentence. The court never intended that Pak would be permitted to
object or argue; that statement was directed at counsel. Pak was, however, given the required
opportunity to address the court, and he did so.

Rule 32(i)(1)(D) providesthat “[a]t sentencing, the court may, for good cause, dlow aparty to
make a new objection at any time before sentence isimposed.” Fed. R. Crim. P. 32(i)(1)(D). Rule
32(i)(4)(ii) provides thet, before imposing sentence, the court must address the defendant persondly in
order to permit the defendant to speak or present any information to mitigate the sentence.” Fed. R.
Crim. P. 32(i)(4)(ii). The Federd Rules of Crimind Procedure do not require that a defendant be
afforded multiple opportunities to make a satement regarding his sentence. The rules provide only that
the court must give the defendant an opportunity to speek prior to imposing the sentence.

At sentencing, the court did provide Pak with an opportunity to spesk following a statement of
the gpplicable guiddine range and prior to the imposition of his sentence.

THE COURT: All right. Let’sturn to the question of sentencing in
thiscase. Mr. Sherman, the guiddine range is 46 to 57 months.....
I"d like to hear from you. 1'd like to hear from Mr. Pek; if he wishes.

MR. SHERMAN: | was going to ask Mr. Pak to address the court
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right now, your Honor.

THE COURT: Thank you.

THE DEFENDANT: Y our Honor, | explain to you and everyone here

what | did and how | fed right now, S0 just give me sometimeto explain

to you everything. | met Ester in 1993. I’'m sorry —in 1996. And when

| met Ester she told me everything, she told me she was abused when she

was young and —

THE COURT: Mr. P&k, I'm sorry to interrupt you, you if you could

speak up alittle bit or use the microphone.
Tr. Sentencing at p. 28, lines Y 7-23 (Nov. 9, 1999). Rule 32 requiresthat the court afford a crimina
defendant the opportunity to speak prior to the imposition of his sentence. Here, Pak was given the
opportunity to spesk on his behdf prior to sentencing, and made alengthy statement. Accordingly, his

clam that this court falled to follow the dictates of Rule 32, dthough based on an understandable

misreading of the transcript, are without merit.

3. Ealy Rdease Clams

Under the auspices of section 2255,* Pak aso claims that he should be released early from

prison for the following reasons: (1) proper psychiatric treetment and medical counsdling are available

4 Asthe government notes in its brief, a collaterd atack on the caculaion and manner of
execution of a sentence is gppropriate under section 2241, not section 2255, which pertainsto the
impogition of an uncondtitutiona or otherwiseillega conviction and sentence. Here, Pak is atacking the
method by which his sentenceis being executed. Ordinarily, such an atack should be brought under
section 2241, rather than section 2255. However, because Pak is proceeding pro se, the court
congtrues his petition liberdly to dlow acollaterd attack on his sentence. See Graham v. Henderson,
89 F.3d 75, 79 (2d Cir. 1996).
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only outsde the confines of prison; (2) early release from prison is warranted based on Pak’s
rehabilitation progress, (3) early release from prison is warranted based on a petition signed by
goproximately one hundred people; and (4) the four fundamenta goals of sentencing have been
accomplished.

The provisons of 18 U.S.C. 8§ 3582(c) and Rule 35 of the Federal Rules of Crimina procedure
pertain to the modification of an imposed term of imprisonment. Section 3582(c) provides that a court
may modify aterm of imprisonment once it has been imposed only upon the motion of the Director of
the Bureau of Prisons and where: (1) extraordinary and compelling reasons warrant such areduction;
(2) the defendant is at least 70 years of age, has served at least 30 years in prison, pursuant to a
sentence imposed under section 3559(c) and a determination has been made by the Director of the
Bureau of Prisonsthat the defendant is not a danger to the safety of any other person or the community,
as provided under section 3142(g); and (3) Rule 35 permits, and the Sentencing Guidelines have been
amended to provide, alower guiddine range for the offense for which the defendant isimprisoned. See
18 U.S.C. §3582(c). Under Rule 35, a sentence may be modified after itsimpostion only in the
following circumstances. (1) to correct clear error; or (2) upon motion of the government, to reflect the
defendant’ s substantia assistance in prosecuting another person. Neither section 3582 nor Rule 35 is
goplicablein Pak’scase. Pak’s damsthat histime in incarceration has resulted in his renabilitation is

irrdevant, asheis, by satute and rule, not eigible to have his sentence modified.

Conclusion

The court has consdered al of the arguments in Pak’ s voluminous pleadings and finds them to
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be without merit. Accordingly, the petition is DENIED.

A cetificate of gppedability will not issue. The derk shdl dosethefile.
It is so ordered.

Dated at Bridgeport, Connecticut this day of July 2003.

Sefan R. Underhill
United States Didtrict Judge
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